DOMESTIC VIOLENCE

Temporary Restraining Order Entered Under Rule 65(b) of Rules of Civil
Procedure Was Not Valid Domestic Violence Protective Order to Authorize
Enhanced Sentence Under G.S. 50B-4.1(d)—Ruling of Court of Appeals Is Reversed

Statev. Byrd, ___N.C. ___, 675 S.E.2d 323 (1 May 2009), reversing, 185
N.C. App. 597

(2007).

The defendant’s wife filed a civil complaint seeking divorce from bed and
board. She filed with the complaint a motion for a preliminary injunction
under Rule of Civil Procedure 65(a) and also sought a temporary
restraining order (TRO) under Rule 65(b). Her complaint and affidavit
alleged that the defendant had assaulted her on many occasions. A district
court judge on March 11, 2004, issued an ex parte order granting her
request for a TRO (ordering the defendant not to assault his wife) and set a
hearing date for March 15, 2004. The TRO was properly served on the
defendant on March 12, 2004. The defendant moved for a continuance on
March 15, 2004, and the hearing and TRO were both continued until
March 24, 2004. On March 23, 2004, the defendant shot his wife in the
head with a rifle, resulting in serious injury. The defendant was convicted
of a Class C felony assault for this act. During the sentencing phase for
this conviction, the jury found that the defendant knowingly violated a
valid protective order in the same course of conduct involving the felony
assault. Based on the jury’s finding, the conviction was elevated under
G.S. 50B-4.1(d) from a Class C felony to a Class B2 felony for sentencing
purposes. The court ruled: (1) the TRO was not a valid protective order
under the definition in G.S. 50B-1(c) and rejected the state’s argument that
the TRO was the functional legal equivalent of a valid protective order
under G.S. 50B-2; and (2) even if the TRO had been entered under
Chapter 50B, it failed to meet the definition in G.S. 50B-1(c) because it
was not entered “upon hearing by the court or consent of the parties.”
Merely putting the defendant on notice that a TRO had been entered
against him did not satisfy the hearing requirement to permit the sentence
enhancement. The court stated that in addition to the statutory hearing
requirement, due process required a hearing at which the defendant had an
opportunity to be heard about the allegations of domestic violence against
him.



